| | ALT 6135
AGRICULTURAL LAND TRIBUNAL - WALES

APPLICATIO,N FOR CONSENT TO OPERATION OF A NOTICE TO QUIT

HOLDING: Park Lodge Farm

‘ : , Llangattock
Crickhowell,
Powys

BETWEEN: : Mr Alec Christopher James
and
Mr Anthony Meredith James : Applicants
Monesk . '
High Street
Talgarth

AND

Mr Bryan John Jenkins . Respondent
Talybont Farm «

Talybont on Usk

Brecon

WHEREAS an application dated 29 October 2001, has been made to the Tribunal by the -

Applicant under Section 26(1) of the Agricultural Holdings Act 1986, for consent to the operation of
a Notice to Quit served on 28 September 2001 in respect of a holding known as Park Lodge Farm,
Liangattock, Crickhowell, and comprising some 16.75 acres or thereabouts situate in the: County of .

Powys.

AND WHEREAS Mr W J Owen -(Chairman), Mrs S A G Ballance and Mr E M Jones OBE have
been appointed to the Agricultural Land Tribunal for the hearing of the said application, '

. AND WHEREAS the Tribunal heard the application at the The Gliffaes Country House Hotel,
Crickhowell on 23 August 2002. o

Now the Tribunal, having considered the evidence and the documents presented, unanimously,
for the reasons set out in the Schedule hereto refuse consent to the operation of the Notice to
Quit. » :

The Tribunal order the Applicants to pay £1,500 to the Respondent as a reasonable contribution
to his costs of the application. o , ‘

Signed this day of September 2002

‘W J Owen
Chairman of the Tribunal

| hereby certify that the above is a true copy of the decision 'Qf the Tribunal signed by the Chairman

Dated =& &4 .02 . Signed
C A Davies
Secretary to the Tribunal




_AGR\.ICULTURAL LAND TRIBUNAL (WALES) . CALT 6135

f

BETWEEN:
_A.NTHQNY MEREDITH JAMES
and
ALEC CHRISTOPHER JAMES ' o
‘ - Applicants
and
BRYAN JOHN JENKINS ‘ v
Respondent
REASONS FOR THE DECISION |
[.. - This is an application for the consent of the Tribunal under section 27 of the

Agricultural Holdings Act 1986 (“the Act™).

S

Section 26 of the Act states that where notice to quit an agricultural holding is given 1o
the tenant and ndt later than one month .fro.m th¢ giv.ing of the notice tb quit‘the i‘enant
serves on the laridlofd a counter-notice in writing feqtlirihg that this sub-section shall
apply to the néftice to quit then (subject to exceptions which do not apply here) the
\ - .

notice to quit shall not have effect unless. on an application by the landlord, the
Tribunal consent to its operation. |
3. Under section 27 of the Act the Tribunal shall consent under section 26 to the operation
, ;of‘“a nétic’e to quit an agricultural holvdilﬁg if. but only if, they are satisﬁé_d as to one..or

more of the mattexjs.mentioned in sub-section (3). being a mattef or mva‘tters specified by

the landlord in his application for their c'onscnt, but even if they are so satisfied the




10.

‘Tribunal shall withhold consent-under section 26 if in all the circumstahces it appears to

them that a fair and reasonable landlord would not insist on possession.

The matters referred to in subfsection (1) of the scction 27'of‘ the Act include the
féllowiqg:~ | | |

(d) That the can'yiAng out:éfthe purpose is desirable for the purposes of the enactments
relating to allotlﬁentsg

(¢) That greater hardship will be caused by withholding than by givi'ng consent to the

‘operation of the notice.

In their application to the Tribunal the Applicants state that the notice to quit was served

- on the 28" of September 2001 and that a counter-notice was served by the tenant on the

\

9™ of October 2001.

As a result the notice to quit which was expressed to take effect on the 29" of

‘September 2002 or at the expiry of 12 months from the end of the then current year of

the tenar_xciy does not take effect unless the Tribunal grant their consent pursuant to

sections 26 and 27 of the Act.

‘The holding the subject matter of the application consists of about 16 3/4 acres of land |

- at Park Lodge Farm Llangattock Crickhowcll Powys and the current rent is £768 per

annum. There are no buildings on the holding and at the hearing the parties agreed that

/ the holding was the land edged in red on the plan attached to the application.

The hearing took place on Fridéy the 23™ of August 2002 at the Glif‘faes Country Hoﬁse
Hotel Crickhowell Powys. | | |

At the hearing the Applicants represented themselves and the Respondenf was
feprésented by Mr R.L Marshall, Chartered Surveyor.

At the commencevxﬁclant of the hearing the App{iéaht’s withdréw their application under -
section 27 (3) (d) and the application pmceede‘d.undcr ;Salragra})h ke) (5nly. |

Both Applicants gave evidence on oath.

I~




Mr Anthony Mereditﬁ James told the Tribunal that the owner of the holding had been
Glady‘s May Jones, his aunt, who died in 1984. He told us thLﬁ she vhlqd left the holding -
to his [’ather Charles Iames who died in about 1995, On the death OFChar‘les James we
were told that ownefship of the property passed to the two Applicants. t.heir brother |
Glyn James, their brother Clive James and their sister Maureen James equally and that
the two Appiicants hold the property as trustees for all five of them. The initial.rent at
the time the tenancy was granted in 1979 was £200 per annum which increased to £500
per annum by agreement in 1983 and £768 by agreement in 1995, Mr Iamcs said that
he thought that the rent was far too low and that it should be at least i% per acre or
~ even £100 per acre but the Applicants have not served a Rent Arbitration notice |
because, he said, they could not afford arbitration proceedings. He said that'if they get
possessmn the market garden enterprise growing vegetables, soft fruits ete as set out in
the application to the Tribunal would be run by his brother Alec Christopher James as a
sole trader. |
He told us that he was in business as a-builder but would be giving this.up in dee course
and would join his brother in the entefprise in question.. \
He told us that he had no experier‘lce of.such an enterprise and that the business plan
which had been drawn up was for his brother. ‘He told us that the hardship relied on
was that of his brother Alec Christopher James and not his own. He toldys that he had
no hardship but his brother had a knee injury and could not continue in his business as a
_ t;uilder. He Seid that his brother does not work at the morhent. |
He went on to criticise the way in which the tenant is farming the holding but this did
" not appear to have any relevance to the apphcatlon on the grounds of hdI‘dShlp
| When cross exammed by Mr Marshall he did not accept that being grade 4 land the rent
for it was already more than that generally obtamable for Umde 4 ldnd and said, that if

the land was that poor why does the tenant want to go on renling it. He said that there
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would be ample demand for the land if it were let at a rent greater than the rent currently
payable. He told us that since he and his brother had taken over as trustees they had

received only two rent cheques which had not been distributed but had been put as a |

‘reserve fund to reclaun possesswn of the land

In response to the Tr1bunal Mr James sald that he thought that the land was suitable for
the proposed purpose if well tended and fed with organic fertilisers. He said that all
five beneficiaries were in agreemenf that their brother Alec James should have

possession if it was obtained.

" Although he gave some evidence as to his means that he had a building business turning

over about £22,000 a year and a taxable proﬁt of about £12,000 a year with about
£5,000 in the bank used in his cﬁsiness and owhed a ten“raced house free of mortgage
and was not reglstered for VAT, it does not appear that his means are relevant to the
application because the apphcatlon is made on the grounds.of hardshlp to h1s brother
Alec Christopher James.

The second Apphcant Mr Alec Christopher James then gave his evidence. He told us

that he was 59 years of age and lived at Glasbury Herefordshire. He confirmed his

*brother's evidence of the position regarding ownership of the holding.

He told us that he is unemployed and before that he was a self employed builder. He '
became unemployed over the last 3 or 4 years as a result of artln itis having set in to a
leg injury he suffered in a road accident when he was in hlS 20s. F01 the last 18 months
he has been able to work as a builder only for 3 months.

He told us that he owned the house in which he lives and has no mmtgage on it and that

about a year ago it was valued at £60,000.

He is not-married but is divorced and has no dependents but has two grown up sons who -

might help him in his venture.

He has no money and is just about-overdrawn at the bank.
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'moment is living on benefits of about £53 per week. He does not do odd, jobs and dOLb

When he has sold some surplus tools he w1ll have some money avmlablc but at the

- not own any other property.

If fhe applicati"on succeedéd he would stérga market gdrdcn growing orgmﬁc vegetables
herbs and p0381b1y sott frult

He told us that he has always grown Veoetablus in his Lardcn and that lu wor l\Ld ona
tarm for l() years in his 30s 25 years ago.

He sald that he had had the business plan which hc produced prepared for \vhnh he did
the research. He went to the business centre in Brecon® and they drew up the plan for
him.

He said that if he obtained possession of the holdin.g he would start growing on itin
February, March or April 2003, harvesting in July, August. September and Octobef. He
said that he had estimated that in the first year he would sell £5.300 worth of produce
consisting of’ cabbdges, ruﬁner beans and broad beans. . He told us that this was not ;1
guess but he was unable to e\plam how the haurc of £5.300 had been arr l\/(.d at save
that he had worked it out on a square metre basis and that in the first year onlv a wupk

of acres would be employed. He said that he did not have the calculations with him and

\ .
they are not in the business plan.

* The Tribunal asked him how the ﬁgure of £1,200 for materials, stock and purchases had

been amved at. He told us that thlS was a mistake. ‘1t was not. in fact, in the correct

. column The sum of £1,200 should have been shown as the cost of casual labour 10r 3

months at £400 a month. He conceded that the business plan does not ‘show any figure

for the cost of materials such as seeds fertlhs(,rs etc.

3

In sectlon 6B of the plan mvestmcnt sources mc,ludc, 1;3 000 [rom. hls OWn resources

_ whxch would come from the sale of his builders equipment and a vehicle. and the rest

would come from a grant which the business centre had told him that he might get. Ie




was not sure where this grant would come from. He thought that he would be able to

get a further grant of £60 per week, such a grant being available to get him off
dependence on beﬁeﬁts

He accepted that if the busmess went badly he would he worse off. -

He accepted that the outcome of his apphcatlon would depend upon what income could
be made out of the enterprlse

He said that he thought that the enterprise could be successful but it would take 3,4 or 5
years to become estabhshed and once it became establlshed he would pay rent to his
brothers and sister when he was successful

At his age and w1th his injury there were no good prospects of his getting a job.

He said that he could do quxte a bit of the physwal work hnnself with machmery to

- lighten the load and his two sons would help him, and his brother would help him in the v
future. “

When asked if the 1and was suitable he said that he had been to an organic garden at

. Velindre at Glasbury wh1ch has snmlar 1and

There was some dispute as to how far Glasbury is from the holdmg The witness said
that it was about 14 miles but Mr Marshall put it to him in cross examination that it was
nearer 24 miles. According to a motorlng map it appears to be 17 miles.

| Mr Marshall suggested to Mr J ames that the object of the exercise was to get the land
back to sell it and that it would be worth at least £2,500 per acre if it was sold with
vacant possession. .H‘e denied that that was the intention and said that possession of the
land was xequlred SO that he could run his enterpnse on it. |

When cross exammed by Mr Marshall he said that the only advice he had obtained was
from a Paul Benham whom he descrlbed as “the rlght hand man™ of the owne1 of the |
organic vegetable enterprlse at Glasbury. The w1tness said that he had books on orgamc

production and there'is a help {ine run by the Organic Centre in Wales. He has




not. attended any courses yet Or spoken to the. Soil Association. He accepted that Mr
Benham had not seen the land the subject of this application and no tests have been
carried out as to its sultablhty |

Mr Marshall Cross exammed him at some 1ength as to what the cost of 'materials seede;
fertilisers etc would be on the basis of whrch he put it to Mr James that the prOJected
taxable proﬁt of £1,536 Would turn into a loss of at least £3,000.

M James was not able to assist regarding the cost of materials etc and accepted that the
figures in the busmess plan were estimates only.

Mr Marshall also cross examlned MrJ ames to the effect that the cost of a busihess
telephone had been under-estimated, the cost of insurance had been under-estimated
(1nclud1ng emp]oyers liability) and the cost of running his vehicle, particularly back and
fore between Glasbury and Crickhowell, had been gross]y under-estlmated

Mr Marshall cross examined suggesting that the cost of advertising had been also
grossly under—estlmated |

It became qulte clear to the Tr1buna1 that Mr James had not really gone into the costings
realistically,' and that the'ﬁgures in the business plan were estimates ‘only and could not

~ be relied upon as forecasts of the likely profitability (or otherwise) of the enterprise. He
expressly accepted that the cash flow forecast in the business plan is inaccurate. When
it was put to hnn that the costings on which Mr Marshall had cross examined would
produce a loss he could only say that he would adjust the figures as he went along.

‘Mr Marshall put it to him that he might p0551bly suffer greater hardshlp by getting
'possessmn runnrng the enterprlse at a loss and foregoing his share of the rent. |

He was able in answer only to say that he would get help from a grant in the first year of
: £60 per week and by year two he wonld‘have a larger market, know his _costings and
what hlS profit would be, and by year three he would l\now mor e agam |

He did not agree that he might lose £10,000 in year one.




In answer to Mr E M Jones. a member of the Tribunal. who asked him what he would

*do to rectify it if it was found that the pH of the soil was unsatisfactory and the

phospbzite and potash coritent of the soil on the holding was 100 low. he said that he
weuld.have to take advice. |
The App]icant.s informed .the .Tribunai that thisyvhs their case. |

The application was rhen adjo'urned for the luncheon iiirei'\/al. after which the Chairman
informed the Respondent that the Tribunal did not require the Respondent to reply as
the,Applicants had not satisﬁed the Tribunal that hardship wotild‘ be caused by

withholding consent to the operation of the notice to quit in the circumstances relied

“upon by the Applicants.

The reasons are as follows:-

(1) The burden.of proof is on the Applicants iirst of all to satisty the Tribunal {on
‘the balance of probabilities) that hardship would be caused by witbholding
consent to the operation of the notice.

(2). The Applicants stated in.the dpplieation that the main facts on which thev woutd
base their case were that they needed the land to start a business as a market
gar‘den growing veget‘ables, soft fruits etc.

(3)  Having heard the evidence of the two Applicants the I’ribunal are not satisfied
that any hardshlp in the sense claimed by the Applicants would be eaused by
withholding consent.

(4) The busmess plan prepared for Mr Alec Jamea 18 based upon estimates only.
The fact that it contains no provrsion for the purchase of mdterials and the fact
that it beeame clear in cross examinaition that some of lhe necessary expenditure
had been under—estiinated mean tliat ihe Triburial cz.mno.t‘ C()nelpde on the balance

of probabilities that the regime proposed by the Applicant Mr Alec James on the




holding would be profitable and would provide him with a livelihood any more

valuable than his share of the rent.

(5) Asa result thé Tribunal do not find that hardship would be caused by.
withholding consent to the operatioﬁ of the notice: lt."l"ol‘l'owsf that as no hardship
‘wouldbé caused there.cannbt be hardship greate‘r'lhhn any hardship that the
Respondent might be able to prove. |

(6)  Accordingly the consent of the Tribunal to the operation of the notice to quit is

/

withheld.

When the decision of the Tribunal was announced Mr Marshall made an application for

—_—
wn

costs. The jurisdiction of the Tribunal regarding costs is contained in section 27 (7) of
’the Act which states:- | |
“The Tribunal may, in proceedings under this section, by order provide for the
payment by any party of such sum as thek'l"ribunal consider a reasonable
contribution towards costs™.
[6.  Mr Marshall estiiﬁate_d that the costs to the Respondent would be in the region of
- £2.700 plus VAT. Mr Marshail said that thé Application ‘h_ud been made by the
Applicants in the context of other notices and was a device Lo secure possession.. The
Tribﬁna‘l consider that the case of the Applicants based upon a business plan which has
! clearly been ill prepared and is largely based on estimates which the Applicunts could
not justify in evidencé stood no realistic chance of success. and the Tribunal -~
accordingly have deﬁided to award the Respondent the s@m of £1.500 (One Thousgnd

Five Hundred Pounds) as a reasonable contribution towards his costs.

Dated this - 2 O™ dayof - Septewa bl 2002

(Signed)

.

W J Owen - Chairman




